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DETAILED ACTION 

Continued Examination Under 37 CFR 1. 1 14 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
5/24/201 1 has been entered. 

Response to Arguments 

2. Applicant's arguments with respect to claims 1 , 4, 7-9, 1 3-1 7, 20, 21 , 29-33 and 
44-51 have been considered but are moot in view of the new ground(s) of rejection, 
necessitated by applicant's amendments. 

3. Regarding the 35 USC 101 rejections, the applicant's amendments are not 
persuasive. A "computer program storage medium" even though not disclosed by the 
specification, still encompasses transitory propagating signals, since a signal will store 
computer programs temporarily in the signal. Furthermore, the specification does not 
recite that "computer program storage medium" cannot be in the form of a transitory 
propagating signal. Regardless, per the Notice from David Kappos, dated 1/26/2010, 
any claims reciting a "computer readable storage medium" must be rejected under 35 
USC 1 01 unless the phrase "non-transitory" is added to the claims. If the applicant is 
not trying to claim the non-transitory embodiment, amending the claims to exclude this 
embodiment should not be an issue. 
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Claim Rejections - 35 USC §101 

4. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

5. Claim 32 is rejected under 35 U.S.C. 101 because the broadest reasonable 
interpretation (BRI) of a claim drawn to a computer readable medium covers forms of 
non-transitory tangible media as well as transitory propagating signals perse in view of 
the ordinary and customary meaning of computer readable media. See MPEP 21 1 1 .01 . 
Since the BRI of the claims covers a signal perse, the claim is rejected as covering 
non-statutory subject matter. In order to overcome this rejection, the applicant may add 
the phrase "non-transitory" in front of "computer readable medium". 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 
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8. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 1 03(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

9. Claims 1 , 4, 8, 9, 1 5, 1 7, 20, 30-33, and 44-51 are rejected under 35 U.S.C. 

1 03(a) as being unpatentable over Lemelson (US 4,901 ,096) in view of Ishibashi (US 
6,558,050). 

1 0. Regarding claims 1 , 8, 9, 1 7, 32, 44, 45, 47, 48 and 51 , Lemelson discloses a 
portable recall device 10 configured to be carried by a user (read as a wearer), which 
includes a camera 1 0A (see figure 1 and Col. 1 , lines 8-1 2). Lemelson further discloses 
an accelerometer 1 6 operably connected to the camera that will only allow capture of an 
image if a stable condition is detected (Col. 3, lines 12-29). If the movement of the 
accelerometer exceeds a predetermined threshold, an image will not be captured. 
Lemelson further discloses a plurality of environmental sensors that sense multiple 
ambient conditions, including ambient light and distances (Col. 3, lines 5-11). Only after 
the device has become stable, i.e., the acceleration is below a threshold, is the camera 
triggered to open its shutter and capture an image. However, Lemelson is silent as to 
using ambient conditions to determine whether to capture an image or not. 
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1 1 . Attention is directed to the secondary reference of Ishibashi, which discloses a 
portable recall device 1 that is configured to be carried by a wearer as shown in figure 1 . 
The device includes a camera, as well as a three dimensional head orientation 
detecting unit 4 (Col. 2, lines 30-56). The device also includes a plurality of ambient 
condition sensors that detect conditions external to the camera, including changes in 
temperature, sound, pulse rate, perspiration, blood pressure (see figure 4 and Col. 2, 
lines 57-60 and Col. 4, lines 21 -36). If a change in one or more of these ambient 
conditions is detected and is followed by the detection of a stable head orientation by 
the head orientation detecting unit at step #50, then a shooting instruction is 
automatically outputted to the video camera circuit (Col. 4, lines 48-49). Therefore, 
Ishibashi discloses that using the change in ambient conditions as a capture condition 
for a camera is old and well known in the art, and the incorporation of this feature in the 
analogous art of Lemelson would have been obvious to one of ordinary skill in the art at 
the time of the applicant's invention in order to automatically record information useful to 
the wearer (Col. 1 , lines 35-61 ). . 

1 2. Regarding claims 4 and 20, ambient sounds will only be recorded if ambient 
sounds are present and detected (Col. 3, lines 15-18). 

1 3. Regarding claims 1 5 and 30, the capture of the image will be delayed until the 
stable condition is detected. 

1 4. Regarding claim 31 , a user of a camera will inherently (or at least obviously) 
review the images taken by the camera at a later point in time. 
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1 5. Regarding claims 49 and 50, a user will necessarily, or at least obviously, play 
back and view the captured images and the images will necessarily aid a person in 
remembering the activity in the image. 

1 6. Regarding claims 33 and 46, camera of Lemelson can continuously capture 
images if so desired by a user, and the controller can save or delete pictures based on 
various conditions if so desired by a user. This functional language is an intended use 
of the device unless the device is somehow claimed to be structurally different, such as 
be saying the controller and camera are "programmed to" or "configured to" perform the 
functional language. Otherwise, the limitations merely represent intended use that 
Lemelson is capable of performing. A recitation of the intended use of the claimed 
invention must result in a structural difference between the claimed invention and the 
prior art in order to patentably distinguish the claimed invention from the prior art. If the 
prior art structure is capable of performing the intended use, then it meets the claim. 

17. Claim 7 is rejected under 35 U.S.C. 103(a) as being unpatentable over Lemelson 
and Ishibashi in view of Yoshihiro et al. (JP 2000-196934, hereinafter Yoshihiro; 
paragraph references are to the English translation). 

18. As described above, Lemelson and Ishibashi disclose utilizing environmental 
sensors to detect ambient conditions, including ambient light. As modified by Ishibashi, 
Lemelson will capture images based on detected changes in ambient conditions. 
However, neither Lemelson nor Ishibashi specifically discloses detecting a change in 
ambient light to determine whether to capture an image. Attention is directed to the 
secondary reference of Yoshihiro, which discloses a digital media player shown in figure 
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1 which includes a digital camera 100 that stores digital media in flash memory 50 and 
displays digital media on LCD display 40 (par. 0017, 0020, 0026-0028). An 
environmental sensor detects the ambient light, and when a change in the ambient light 
is above a first threshold, a controller causes capture of an image. If the change in 
ambient light is not above a first threshold, then no image is captured (par. 0040-0042 
and abstract). Therefore, Yoshihoro discloses that using the change in ambient light as 
a capture condition for a camera is old and well known in the art, and the incorporation 
of this feature in the analogous art of Lemelson would have been obvious to one of 
ordinary skill in the art at the time of the applicant's invention in order to automatically 
record information useful to the wearer. 

19. Claims 13, 14 and 29 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Lemelson and Ishibashi in view of Grosvenor et al. (US 2003/0025798, hereinafter 
Grosvenor). Lemelson, as described above, discloses the applicant's basic invention, 
including the use of an accelerometer to detect motion of a user and a camera held by 
the user. However, Lemelson is silent as to using a plurality of accelerometers or a 
gyroscope to detect the motion. While the use of gyroscopes and/or accelerometers 
are notoriously old and well known in the art for detecting rotational/angular movement 
of an object, attention is directed to the secondary reference of Grosvenor, which 
discloses the use of one or more gyroscopes or accelerometers to measure movement 
of a camera that is attached to a user (par. 0068). Specifically, Grosvenor discloses the 
use of a plurality of accelerometers for detecting rotation along three axes (par. 0069). 
Therefore, it would have been obvious to one of ordinary skill in the art at the time of the 
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applicant's invention to modify the device of Lemelson by using at least one gyroscope 
or a plurality of accelerometers to detect angular/rotational movement since Grosvenor 
demonstrates that they would be fully capable of detecting the motion of the user and 
the camera held by the user, which would help guarantee a stable condition, as required 
by Lemelson. 

20. Claim 16 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Lemelson and Ishibashi in view of Moultrie, Jr. (US 2002/0159770, hereinafter Moultrie). 
Lemelson, as described and modified above, discloses the applicant's basic invention 
including using ambient temperature to capture an image. However, Lemelson is silent 
as to detecting a change in the signal from a passive infrared detector triggered by heat 
from a person in the proximity of the camera. Attention is directed to the secondary 
reference of Moultrie, which discloses a camera that is activated by detecting a change 
in the signal from a passive infrared detector triggered by heat from an animal in the 
proximity of the camera (see abstract). Therefore, it would have been obvious to one of 
ordinary skill in the art to modify the camera of Lemelson by adding capture condition 
detection with an infrared sensor as taught by Moultrie in order to make the system 
automatic and allow the user to take images of interest without having to be with the 
camera. 

21 . Claims 21 is rejected under 35 U.S.C. 103(a) as being unpatentable over 
Lemelson and Ishibashi in view of Horimoto (US 4,009,943). Lemelson, as described 
above, discloses the applicant's basic invention with the exception of using a wide-angle 
lens. However, the use and advantages of a wide-angle lens is notoriously old and well 
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known in the art, as taught by Horimoto (Col. 1 , lines 1 1 -1 3). Therefore, it would have 
been obvious to one of ordinary skill in the art at the time of the applicant's invention to 
modify the device of Yoshihiro by including a wide-angle lens in order to capture the 
true perspective of what the actual object would appear to an observer (Col. 1 , lines 13- 
18). 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Eric D. Bertram whose telephone number is (571)272- 
3446. The examiner can normally be reached on Monday- Friday from 10-5 EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Carl H. Layno can be reached on 571-272-4949. The fax phone number for 
the organization where this application or proceeding is assigned is 571 -273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 


/Eric D. Bertram/ 

Primary Examiner, Art Unit 3766 


